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(2), (3), and (4)(i) of this section apply 
to any rent-restricted units in a build-
ing, the appropriate utility allowance 
for the units is the applicable PHA 
utility allowance. However, if a local 
utility company estimate is obtained 
for any unit in the building in accord-
ance with paragraph (b)(4)(ii)(B) of this 
section, that estimate becomes the ap-
propriate utility allowance for all rent-
restricted units of similar size and con-
struction in the building. This local 
utility company estimate procedure is 
not available for and does not apply to 
units to which the rules of paragraphs 
(b) (1), (2), (3), or (4)(i) of this section 
apply. 

(B) Utility company estimate. Any in-
terested party (including a low-income 
tenant, a building owner, or an Agen-
cy) may obtain a local utility company 
estimate for a unit. The estimate is ob-
tained when the interested party re-
ceives, in writing, information from a 
local utility company providing the es-
timated cost of that utility for a unit 
of similar size and construction for the 
geographic area in which the building 
containing the unit is located. The 
local utility company estimate may be 
obtained by an interested party at any 
time during the building’s extended use 
period (see section 42(h)(6)(D)) or, if the 
building does not have an extended use 
period, during the building’s compli-
ance period (see section 42(i)(1)). Unless 
the parties agree otherwise, costs in-
curred in obtaining the estimate are 
borne by the initiating party. The in-
terested party that obtains the local 
utility company estimate (the initi-
ating party) must retain the original of 
the utility company estimate and must 
furnish a copy of the local utility com-
pany estimate to the owner of the 
building (where the initiating party is 
not the owner), and the Agency that al-
located credit to the building (where 
the initiating party is not the Agency). 
The owner of the building must make 
available copies of the utility company 
estimate to the tenants in the building. 

(c) Changes in applicable utility allow-
ance. If at any time during the build-
ing’s extended use period (or, if the 
building does not have an extended use 
period, the building’s compliance pe-
riod), the applicable utility allowance 
for a unit changes, the new utility al-

lowance must be used to compute gross 
rents of rent-restricted units due 90 
days after the change. For example, if 
rent must be lowered because a local 
utility company estimate is obtained 
that shows a higher utility cost than 
the otherwise applicable PHA utility 
allowance, the lower rent must be in 
effect for rent due more than 90 days 
after the date of the local utility com-
pany estimate. 

[T.D. 8520, 59 FR 10073, Mar. 3, 1994]

§ 1.42–11 Provision of services. 
(a) General rule. The furnishing to 

tenants of services other than housing 
(whether or not the services are signifi-
cant) does not prevent the units occu-
pied by the tenants from qualifying as 
residential rental property eligible for 
credit under section 42. However, any 
charges to low-income tenants for serv-
ices that are not optional generally 
must be included in gross rent for pur-
poses of section 42(g). 

(b) Services that are optional—(1) Gen-
eral rule. A service is optional if pay-
ment for the service is not required as 
a condition of occupancy. For example, 
for a qualified low-income building 
with a common dining facility, the cost 
of meals is not included in gross rent 
for purposes of section 42(g)(2)(A) if 
payment for the meals in the facility is 
not required as a condition of occu-
pancy and a practical alternative ex-
ists for tenants to obtain meals other 
than from the dining facility. 

(2) Continual or frequent services. If 
continual or frequent nursing, medical, 
or psychiatric services are provided, it 
is presumed that the services are not 
optional and the building is ineligible 
for the credit, as is the case with a hos-
pital, nursing home, sanitarium, 
lifecare facility, or intermediate care 
facility for the mentally and phys-
ically handicapped. See also § 1.42–9(b). 

(3) Required services—(i) General rule. 
The cost of services that are required 
as a condition of occupancy must be in-
cluded in gross rent even if federal or 
state law requires that the services be 
offered to tenants by building owners. 

(ii) Exceptions—(A) Supportive services. 
Section 42(g)(2)(B)(iii) provides an ex-
ception for certain fees paid for sup-
portive services. For purposes of sec-
tion 42(g)(2)(B)(iii), a supportive service 
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is any service provided under a planned 
program of services designed to enable 
residents of a residential rental prop-
erty to remain independent and avoid 
placement in a hospital, nursing home, 
or intermediate care facility for the 
mentally or physically handicapped. 
For a building described in section 
42(i)(3)(B)(iii) (relating to transitional 
housing for the homeless) or section 
42(i)(3)(B)(iv) (relating to single-room 
occupancy), a supportive service in-
cludes any service provided to assist 
tenants in locating and retaining per-
manent housing. 

(B) Specific project exception. Gross 
rent does not include the cost of man-
datory meals in any federally-assisted 
project for the elderly and handicapped 
(in existence on or before January 9, 
1989) that is authorized by 24 CFR 278 
to provide a mandatory meals program. 

[T.D. 8520, 59 FR 10074, Mar. 3, 1994, as 
amended by T.D. 8859, 65 FR 2328, Jan. 14, 
2000]

§ 1.42–12 Effective dates and transi-
tional rules. 

(a) Effective date. The rules set forth 
in §§ 1.42–6 and 1.42–8 through 1.42–12 are 
effective May 2, 1994. However, binding 
agreements, election statements, and 
carryover allocation documents en-
tered into before May 2, 1994, that fol-
low the guidance set forth in Notice 89–
1, 1989–1 C.B. 620 (see § 601.601(d)(2)(ii)(b) 
of this chapter) need not be changed to 
conform to the rules set forth in §§ 1.42–
6 and 1.42–8 through 1.42–12. 

(b) Prior periods. Notice 89–1, 1989–1 
C.B. 620 and Notice 89–6, 1989–1 C.B. 625 
(see § 601.601(d)(2)(ii)(b) of this chapter) 
may be applied for periods prior to May 
2, 1994. 

(c) Carryover allocations. The rule set 
forth in § 1.42–6(d)(4)(ii) relating to the 
requirement that state and local hous-
ing agencies file Schedule A (Form 
8610), ‘‘Carryover Allocation of the 
Low-Income Housing Credit,’’ is appli-
cable for carryover allocations made 
after December 31, 1999. 

[T.D. 8520, 59 FR 10074, Mar. 3, 1994; 59 FR 
15501, Apr. 1, 1994, as amended by T.D. 8859, 65 
FR 2328, Jan. 14, 2000]

§ 1.42–13 Rules necessary and appro-
priate; housing credit agencies’ cor-
rection of administrative errors and 
omissions. 

(a) Publication of guidance. Under sec-
tion 42(n), the Secretary has authority 
to prescribe regulations as may be nec-
essary or appropriate to carry out the 
purposes of section 42. The Secretary 
may also provide guidance through 
various publications in the Internal 
Revenue Bulletin. (See 
§ 601.601(d)(2)(ii)(b) of this chapter.) 

(b) Correcting administrative errors and 
omissions—(1) In general. An Agency 
may correct an administrative error or 
omission with respect to allocations 
and recordkeeping, as described in 
paragraph (b)(2) of this section, within 
a reasonable period after the Agency 
discovers the administrative error or 
omission. Whether a correction is made 
within a reasonable period depends on 
the facts and circumstances of each sit-
uation. Except as provided in para-
graph (b)(3)(iii) of this section, an 
Agency need not obtain the prior ap-
proval of the Secretary to correct an 
administrative error or omission, if the 
correction is made in accordance with 
paragraph (b)(3)(i) of this section. The 
administrative errors and omissions to 
which this paragraph (b) applies are 
strictly limited to those described in 
paragraph (b)(2) of this section, and, 
thus, do not include, for example, any 
misinterpretation of the applicable 
rules and regulations under section 42. 
Accordingly, an Agency’s allocation of 
a particular calendar year’s low-in-
come housing credit dollar amount 
made after the close of that calendar 
year, or the use of an incorrect popu-
lation amount in calculating a State’s 
housing credit ceiling for a calendar 
year are not administrative errors that 
can be corrected under this paragraph 
(b). 

(2) Administrative errors and omissions 
described. An administrative error or 
omission is a mistake that results in a 
document that inaccurately reflects 
the intent of the Agency at the time 
the document is originally completed 
or, if the mistake affects a taxpayer, a 
document that inaccurately reflects 
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